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March 4, 2008 -

Robert Roginson, Chief Counsel

Division of Labor Standards Enforcement

Department of Industrial Relations

455 Golden Gate Avenue, 9™ Floor . '
San Francisco, CA 94102 : '

Re:  Whethet Time Spent to Obtain a Mandatory Transportation Worker Identification
Credential (“TWIC"”) Card is Compensable '

Dear Mr. Roginson:

We seek an Opinion Letter on whether employees required to apply for a Transp ortation Worker
Tdentification Credential (“TWIC™) Card are entitled to be compensated for their time spent on
the application proc'ess' during which they are under the control of the employer performing
mandated activities related to their productive work, We have actively researched this subject
matter on the DLSE website, including the DLSE Bunforcement Policies and Interpretations

- Manual and thers is no California decision or,prior DLSE opinion on point. Furthermore, this
opinion is not sought in connection with anticipated or pending private litigation concerning the
issue addressed in the request nor is the opinion sought in connection with an investigation or
litigation between a client or firm and the Division of Labor Standards Enforcement

What Is the TWIC Card?

Oil refinery workers in the Bay Area, covered by Industrial Welfare Commission Order 1-2001,
Regulating Wage, Hours, And Working Conditions In The Manufacturing Industry” (“Wage
Order 1) are being required by employers to obtain a TWIC card as a condition of employinent,
This security measure stems from the Maritime Transportation Security Act (MTSA”), and Is
overseen by the Department of Homeland Security (“DHS”) and Transportation Security
Administration (“TSA”). Although the TSA has not yet set firm deadlines for employers’
compliance, nor has it expanded the requirement to include all refinery employees, the

' Atpresent, the employer reimburses erployees for wileage expense, and the application fee (approximataly
' $140.00), but does not compensate for the time spent completing the application process. Fo estimates of the
time spent getting a TWIC card, refer to “How Does One Obtain a TWIC Card” in this letter, and the
http://www.tsa.ov/what we_do/layers/twic/twic fags.shtm “TWIC PAQ" website; see also “Paperwork
Reduction Act Statement” saction of “Transporiation Worker Identification Credential (TWIC) Disclosure
Foim and Certifications, TSA Form 2212, Octobex 2007,
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- T '"cmp1oyel's‘al1ticip'a,te‘that -complia'nc,e'-wil!*be phasecl in; and-‘-are"chus-reqﬁ-il'i-ng al'l‘bal'gaiﬂi‘l?g“uni't O :
employees to obtain a TWIC card. ' ‘ '

How Does One Obtain A TWIC Card?
The enrollment process is described on the TSA’s website:

Applicants may pre-enroll online to enter all of the biographic information
required for the thieat assgssment and make an appointment at the
enrollment center to complete the process (although appoiniments are not
required), Then applicants must visit the enrollment center where they
will pay the enrollment fee, complete a TWIC Application Disclosure .
Form, provide biographic information and a complete set of fingerprints,

- and sit for a digital photograph. The applicant rust bring identity
verification documents o enrollment and in the case of aliens,
immigration documents that verify their immigration status, so that the

documents can be scanned into the electronic enrollment record,

_ “TWIC FAQ" website (emphasis added).

By the TSA’s own estimate, sinety minutes. are required for completion of the TWIC
Application Disclosure Form (“Disclosure Foyxm™), and fiftesn minutes for the initial visit to the
envollment center — a minimum of nearly two hours®, :

The core.of the TWIC process is the “security threat agsessment.” See TWIC Application
Disclosure Foim, available at _ :
hitp//wwww.tsa, goviwhat_we do/l aversitwic/twic_faqs.shim#fenroliment. The information:
gathered is sent to the Federal Burcau of Investigation (“FBI"), and DHS “so that approptiate .
terrorist threat, criminal history, and immigration checks can be performed.” See Disclosure
‘Form. Ifthe application is approved, then the employee must make a second {rip to the
Application Center to obtain the TWIC. See “TWIC EAQ” website.

California Law Requires Employers to Compensate Employees For All Time Spent
Obtaining the TWIC Card o

 Wage Order 1 defines “Hours Worked” as .. the time during which an employee is subject to
the coritrol of an employer, and includes all the time the employee is suffered or permitted to
work, whether or not required to do.”” Cal. Code Regs, tit, 8 § 11140, subd. 2(G). The California
Supreme Court found that the DLSE’s interpretation hat it is only necessaty that the worker be
subject to the “control” of the employer in order to be entitled to compensation Morillion v.
Roval Packing Co., 22 Cal4th 575, 587 (Cal, 2000). See also 2002 Update of the DLSE
Bnforcement Policies and nterpretations Manual (Revised), Division of Labor Standards
Enforcement (“DLSE Manual’), § 46.1.

"' TheTSA haé provided time estimates for some, but not all of the steps fisted above. See “TWIC FAQ" website;
see also "Paperwork Reduction Act Statemen " seotion of “Transporkition Worker Identification Credential
(TWIC) Disclosare Form and Cerlifications, TSA Borm 2212, Cetober 2007,
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{3 propér~and-consistent«wi-th—past-pyaetiee for the DLSE.to-look to.federal precedentin_ . omvmim oo

circumstances such ag this where closely-related matters have heen considered under federal law
and found compensable. Furthermore, federal 1aw “Is designed as a floor, nota ceiling.” See

DLSE Manual § 43.5 so the DLSE may expand compensability beyond that which has been
determined wnder federal law. However, 5o such expansion is necessary as will be explained in

the analysis of the two Opinion Letters issued by the Departiment of Labor (“DOL").

Under the Fair Labor Standards Act (“FLSA”), the inquiry is whether the time spent by the
employee obtaining the TWIC is time when the employee ig “quffered or permitied” to worlc.
The DOL has issued two Opinion Letters finding that time spent on mandatory physical
examinations and drug testing must be compensated — situations most analogous fo that at hand.

Genetally, whenever an cmployer imposes special requitemants o
conditions that an employee must meet before commencing or continuing

productive work, the time spent in fulfilling such special conditions is
regarded as indispensable to the performance of the principal activity the
employee is hired to perforni. Included in this general category are
required physical examinations and drug testing. . . .

DOL Opinion Letters, 09/15/97 and 01/26/98.

The TWIC requirement is precisely suich a “special requirement or condition[}” for continued
employment. Like a drug testora physical examination, the essence of the TWIC process is
alin to a test; a “threat assessment” examination. Biometric and criminal background
information is sent to the FBI and TSA “so that appropriate terrorist threat, criminal history, and
imtnigration checks can be performed.” See Disclosure Fornt. Surely, the time spent to
complete the application, teavel to and from the application site, at least twice, and provide the
documents and biothetric information to obtain the TWIC is “indispensable to the performance

of the principal activity the smployee is hired to perform.” Id.

The TWIC program is being implemented in phases. See TWICFAQ website. An entire
wotkforce with TWIC clearance would be highly beneficial to businesses such as the oil refinery
employers in this situation, It is likely that the employer will advertise this attribute of its work:
force in seeking business opportunities and that at some point in the near future this willbe a
basic requirement for refineries o operate their businesses. In any event the employers are '
requiring that employees submit to the TWIC clearance. In anearly identical circumstance, the
DOL found compensability for time spent by employees submitting 1o mandatory physical

_ testing and drug tests, The Opinion Lettets state, in relevant part;

Where the Federal government requires employees 0 submit to physical
examination and drug testing as a condition of the employer’s license to
operate its business, both the drug tests and physical examinations are for
the benefit of the employer. '

Time spent in these activities is time during which the employee’s
freedom of movement i¢ restricted for the purpose of serving the employer
and time during which the employee is subject to the erp loyer’s
discretion and control.
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ST T “DOL"Opilrion'I:etters;"09/‘1"5’/97"2111&'0-1/26/98-(emp.hasis -addéd); e e e S

An emplayee completing the TWIC application and waiting for it to be processed at an
application. center hag his or her freedom of movement restricted, and does so for the purpose of
obtaining the TWIC, i.e. to fulfilla requirement of his.or her employment, Such waiting time is
compensable, as such time spent waiting has been consistently regarded as “hours worked”
where the employee is subject to the employer’s control. Armour & Co. v. Wantock (1944) 323
U.8. 126; Skidmore v. Swift (1944) 323 1.8, 134, See DLSE Manual § 46.6.3;

Thank you for your time and attention to asswring that California employess are properly
compensated for all time spent under the control of the eriployer performing mandated activities
yelated to their productive worlk, We hope you will find this analysis compelling and will issue a
letter providing guidance on this issue to employers and employges in the California refinery

industry.
Sincetol ‘
W. auielfBoone '
Patricia M. Gi?es

PMGfjys

Enclosures: DOL Opinion letters

_cer Jim Payne
Janna Kamimura
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" Wandatory-Dixug Testing/Hours Worked .

[Septeriber 16, 19971,

This ig in responge to' your letter on -

behalf of sgviral cl'i%n.ts in the triicking
industry whe are subjectto the Deépart-
mént of Pransportation’s mendatéry ran-

dom and postaceldent dig testing re'gtil;-

lations: You Inquire whethér: tirife spen
drug testing and iit physieal e¥aifiinations
reqitived by the Department of Transpor-
tation for commereial ]icensin%' purposes
may be considered sompensable hours of
work undér the Fair Laber Standards Act
{(FLS.AJ, : o
The'FILBA is the Federal law of mosb
generalapplitation conceriing wages and
hours of work, This law requirés that all

covered and ‘monexempt employees bd

paid riot Jess than thé minimum wage of
$5.15 an houitand not less than one and
one-half+tines their regular rates of pay
for-all hotrd Worked ever 40 in. & work-
week, '

We agree with the eomment i your
lettar that the regulation at 20 GFR.

cal attention, 18 inapplicable to this dise,
Hovever, dttetidante by an Slhpldyesat g
meeting during of outside of Working
nours-for' the purgoss of submitting to a
manditory drug fest imposed by ‘the exi
ployei would eonstitute Hours worked-for
FLS8A purposes, ds would attendante at'a
liveiising physical exdmiation: duririg or
outaida of nornial working hours.”
Generally, Whenevér an enmployey im-
poeesspéein) raquirements or.conditions
thiat an'employes must maet-before com-
mencing or eontinuing productive work, -
thie time spent in fulflling such speéial
conditionsds regaried as indispenseble to
the parformanes of the prineipal activiby
the employes 1s hired to perform. In-
clufled in this general category aie rve-
quived physiesl examinations and drug
fosting. Whera:the Faderal government
requires employees t0 submit torphysical
examinations and drug testing as a con-
ditior of the employer's icense to'operats
{ta. buginess, both the drig tests and

786,43/ fiertaining 1o the receipt of medi-

12-21.-88

“Wages and-Howxh
185 1043-5634

No. 38

[September-15, 1987=—~Contl]
physieal examinations are for the benefit
of the employer .

“Time. spent in these activities 1s time
during which the employee’s freedom-of
‘movement is réstricted for-the purpose of
gerving the employer and time duwring
awhieh the employee i anbisct to the em-
ployer's dizeretion and contyol, It 4o irn-
material whether the time spent in under-
poing the required physical examination
and-drog testing is daring the employee's
normal working hours o during, non-
working hours,

The physieal-examination and, the deng
testing are essentia] reguirements of the
J6b -anid thts primarily for thebenefit of

 the amployey, Therefore, it iy our opinion

MISCELLANEOUS

that the Hime so spent must be counted as
hours worked under the FLSA,

This opinion is based exclusively on the
faots and circomstances described in your

reguast.and Is glven oh the. bagis.of youwr -

reprasentation, exlieit or implied, that
you have provideds. full and fair deserlp-
tion of all the facts and cirewmstances
that would be pertinent to.our eonsider~
atlon of the question pregented, Badst-
enog-of aty ofther faetual .pr historical
backgroyund not contained in your request
might regquite a different conclusion than
the.one expressed herein, '

1 trust thap this setisfactorily responds
to your-mquim i )

[Opinion mgnsq._%omw of Enforeemenl Polley, Fair
Tabor Standerds Tehrh member Dankel I Swaonsy,
Boptember 15, 15887]

WHM 99:8101 -
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'I‘EXT QBOPINION LETTERS No 39

Dtug“'l‘é-stiﬁg"/l-lours Worked

January 26, 1998

Thm ig in 1esponsa to youx. lettor on,

behalf of . . You inguive whéther’

time spent in drug and aleohol tasting ..

required of the employer by the Dapaxt-
mant of %ansportation ity "bs- tdhsid-
ered ' condpefisable hours of: whrk-unider
the Fair Labor Standards-Act (PLSA),- -

Yon-askpspecificaty, whether testing fn
thi-following situatidhs woild be coximdé
erad compsidbiet ™ .

(1) Preventpléyment. - - .

(2). Post-acoldent: . e

{8y Rardony . Y

(4) Reasonable’ sﬁspicinn t.eating

* (5) Retiinndorduty.

{6) Follow-up. tepting’

Generally; whenever an-srployer '1m-

posee spadialirejuirBmentsror conditions. .

tht an employee st meet; before comb.
meheinyy b1°.con inuing« Froducﬁisfe work;
the time spent in fulfiling sicch spécfal
conditions feregarded as indi ensable.to
the peiformance of the principal activity:
the. employee iz hired- to- perform.: Ins
cloded in fhijs.géneral. category. are:re
quired phyama] exams and.dyugrand aleo-
hol . testing, - Whan ithe, . Federal

governmpnt requires: :émployeas to sube-

mib to diug gnd aleohol as‘a.nondition-of
the: emp] oyar's Jicensa to opérate.dte busi-

nesey the drug axd alaohol.tests ave.: for-

the Benefit of the ehiployen. . .
Howeven-if the divgrand slechol. ﬁest.-
ng+da.eonducted priondo an exiployment.
relaﬂonship Jhetween-thd employdr -ahd
thet poteéntial employee, than th& amh

i

ployer ingy.not have fo mclude the time
spent in such testing as hours workad, ¢

Tiing spent in these activitles is time’
dpring which the employee's freadom of -
méy‘;f?é‘ﬁt i fésh-ictaq for the purpoge of
sarvifg the iehip iployer” dnd time durihg

" wh eh dsmpluya’a i subjact ta the €= .-

plp g ihgx‘htipﬁ and’ cotitrol, It i8" fip=

mda] Wh;éthal*t!ie tuhq spent ihihder-
go,ing siith, " teathg . d8 " dulig . the'
ampléyéa’,d nognial wurldﬁg hoqrp o dfic-,
ing ‘nonyoridig "hétird, 'I‘hé tasting antl
the'thmé spentundergoh faf {€arg , eezntial
rédiirements.of the-job and tHus pring-
vily' for the henefit, of the Employen,
Therefdfe, it i biu' opiniot thﬁt the’ time
80 Bpent musl; ‘he cpimt&l as’ hours .
Wui}ségl_umfe;‘ g FLIA, -

. This opirdon iy hasad.ﬁxclusively onthe
facts and uirgums&ances deacrdbadiinyour
regnest andds given on.the basis-of yaur
representetion, expligit. ox impHed, that
you havye, Hrovided a,full and fair- deam"ip-
tien of:.all the:fachs and -eirpumstances
that. g.voultj be pert.meptnto .our consider:
ation of-ther qestion presented, Fxist-
enge, of gny; other fapfugl. or- -historieal
backgroynd not-eqniained inyoum; request
might requive a different conclusion than
the:one exprozsed herain;

“We trust thiat thi Has baeﬁ 1'espdnsﬁie
tor your féQueStn s

Oplninq slgmsd by Qﬁipa of Eni‘or.; mant, Foljey, Ml
Liagor standards ‘Ilihm nfem'ha\- 191 b BWeaue}f
Jnnna&'y EG‘ 19981
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EpSTEIN BECKER & BREEN, P.C.

ATTORNEYS AT LAW

1925 CENTURY PARK EAST, SUTE 500
LOS ANGELES, CALIFORNIA 30067-2506

FAX: 310.558,2168
EBELAW.DOM

" ANBEL GOMEZ
(310} 5579621
AGOMEZ@EBELAW.OOM

May 23, 2008

Robert Roginson, Chief Counsel
Division of Labor Standards Enforcement
Department of Industrial Relations

455 Golden Gate Avenue, 9™ Floor
San Francisco, CA 94102

Dear Mr Roginson:

Thank you for the opportunity to provide your office with the position of

" Shell Oil Products US (“Shell”) regarding whether time spent by employees in obtaining
a Transportation Worker Identification Credential (“TWIC™) is compensable under the
California Labor Code, the applicable, Industrial Wage Order, or under any other

California obligation. -

As will be described below in more detail, there is no obligation in any of
these sources for employers to compensate employees for the time needed to obtain a

Background

As you are aware, the federal Maritime Transportation Security Act
(“MTSA™) requires that all workers who work within a secure zone connected with a
harbor must obtain a TWIC. To obtain a TWIC, workers must show clear proof of
identity, pass a security screen regarding their background, and have their fingerprint
taken and put on record. Estimates of the length of time required for this process (some
of which can be done via the internet and some of which must be done in person at a
federal facility) range from 30 minutes to 2 hours.

Shell operates a refinery connected to the Port of Martinez in the northem
San Francisco Bay Area, This facility includes a dock where ocean-going vessels unload
and load crude oil and petroleumn-related products, The dock facilities are immediately
adjacent to, and directly conmected with, Shell’s substantial refinery operations in

pza'afm 25
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- May 23, 2008 )

Page 2

Martinez. Shell has submitted a security plan to the United States Coast Guard (the
agency which has the tagk of overseeing security operations for the Port of Martinez), and
the Coast Guard has approved that plan, Under the terms of that security plan, all
employees associated with Shell’s Martinez refinery have regular access fo sccure areas,

“and as a result, must obtain a TWIC.'

The TWIC is personal to each worker, is valid for five years, and is
entirely portable by that worker. That is, once a worker has obtained a TWIC, that TWIC
may be accepted by any future employer of that worker, In this regard, the TWIC is
analogous to driver’s licenses or social security cards typically required of employees.
For example, during a standard hiring process, new employees are required to provide
documents that demonstrate proof of identity and proof of ability to work lawfully in the
United States (the “I-9” process). If they are unable to provide these documents, the
employee must obtain them. The TWIC adds one more similar element to this process \
for workers who have access to harbor facilities, such as the employees at Shell’s refinery

" in Martinez.

California Law Does Not Réquire Employers to Compensate Employees for Time

Spent Obtaining the TWIC

The TWIC is analogous to a license required by the state or federal
government which is “portable” in that once obtained it can be used by an employee -
generally for employment with other employers in the industry.

In California, the general rule is that when a license is required by the state.
ot locality as a result of public policy, it is the employee who must be licensed, and
unless there is a specific statute that requires the employer to assume the cost, the cost of
licensing and any associated training must be borne by the employee.” For example,

‘where an employee needed to obtain a license to sell life insurance in order to remain

employed in her position, the employer was not required to pay for the cost of the license
or the associated training. DLSE Opinion Letter, November 17, 1994, In reaching its
conclugion that it was the employee who was responsible’ for the cost of licensing, the
DLSE stated: : '

' At some refineries near a hatbor, some parts of the refinery facilities are physically separated

‘from the dock area, and may be five to ten miles (or more) distant from the dock, Under those

ciracumstances, the employer may be able to limit the number of employees who can access secure areas,
and hence limit the number of employees who need a TWIC, At Shell’s Martine refinery, however, the
refinery and dock facilities share a common area, operations are intertwined, and there is no practical
method of preventing any refinery employee from having access to secure areas. Under these
circumstances, all employees at the. Martinez refinery -will be required to obtain a TWIC. Further,

‘technically, the owner of the Martinez refinery facility and the employer of the employees at the facility is

Equilon Enterprises LLC dba Shefl Oil Products US.
2 The same logic would apply to a license required by the federal government.

LAIS05443v4 | . g& 081/ RS
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There is- generally no requirement that an employer pay for training

_ leading to licensure or the cost of licensure for an employee. While the
license may be a requirement of the employment, it is not the type of cost
encompassed by Labor Code § 2802. The most important aspect of

* licensure is that it is required by the state or locality as a result of public.
policy. It is the employee who must be licensed and unless there is a
specific stafute that requites the employer fo assume part of the cost, the
cost of licensing must be borne by the employee. -

The DLSE opinion does not specifically discuss compensation for time
spent on the application process-but it is clear that if there is no obligation on the
employer to compensate the employee for the cost of a real estate license or the training
involved in obtaining the license there is no corresponding obligation to pay for the time
involved in obtaining the license. Similarly, there is no obligation for an employer to
compensate an employee for the time spent in obtaining a- TWIC even if the employer
voluntairilg/ elects to reimburse the employee for the application fee cost or other mileage
expenses.” The TWIC is required by the federal government as a result of public policy
and there is no statutory requirenent that the employer assume part or all of the cost.* In
addition, compensation for time spent obtaining a TWIC is not encompassed by Labor

Code § 2802.

The only California statute requiring an smployer to assume the cost of a
license is Labor Code § 231, which requires an employer to pay the cost of any physical
examination required for a driver's license when such license is a condition of
employmient; notably, Labor Code§ 231 does not require the employer to compensate the
erployee for the time spent in obtaining the driver's license. :

“The enactment of Labor Code § 231 is significant with regard to the issue
of whether an employee must be compensated for the time spent to obtain a TWIC
because it shows that in California the Legislature must act affirmatively to impose an
obligation on an employer to reimburse an employee for costs incurred by the employee
to obtain a license or other certification, Without a specific statute imposing such a
reimburserent obligation .on the employer, it is the employee who must bear the cost of
obtaining the license. Likewise, absent a statutory mandate, an employer is not required
to reimburse an employee for the time he or she spends to obtain the license. Through its
enactment of Labor Code § 231, the California Legislature has demenstrated the ability to -
act in a specific area by requiring an employer to pay the cost of any physical

? Bven though not obligated to do so, Shell has chosen to reimburse employees’ application fees
and some mileage expenses (under some circumstances).

4 The MTSA does not require employers to reimburse employees for the time spént in obtaining
the TWIC. ‘

LA:505443v4 : | 2008 )/ a?.g |
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examination required for a driver's license when a driver’s license is a condition of
employment but at the same time has chosen not o impose any additional reimbursement
obligations on the employer such as compensating the employee for the time incurred to
get the license. Accordingly, the absence of legislation in California concerning
employer reimbursement of licensing costs, except for the limited exception set forth in
Labor Code § 231, would strongly support a finding that Shell is not required to
compensate its employees for the time they spend to obtain a TWIC.

Another DLSE Opinion Letter supports the conclusion that there is no
obligation for an employer to compensate an employee for the time spent in obtaining a
TWIC. DLSE Opinion Letter, August 29, 2007, This recent opinion involved pre-
employment training of security guards consisting of state mandated courses, DLSE "
concluded that payment of wages was not required for pre-cmployment, mandatory
training provided by private security operators. - In reaching its conclusion, DLSE noted-
that there appeared to be no work performed directly or indirectly by the participants for

the private security operators and: :

. The participants' training is for their own advantage (and at no cost) in
order to become state-qualified security guards. Participants must re_ceive
cerlificates of completion for the courses successfully completed which

can be used in employments with other operators in the_industry.

(emphasis in original)

Although this scenario involved pre-employment training, consistent with
the DLSE opinion letter concerning an insurance lcense discussed above, the same rule
would apply to mandatory training and certification required during employment for the -
advantage of the employee where a state license is required and the certificate is
“portable” because once obtained it can-be used with other operators.in the industry.
Applying this rule here, there should be no requirement that an employer compensate an
employee for the time expended by the employee in obtaining the mandatory and

“portable” TWIC.

i Since obtaining a government required certification such as the TWIC is
the responsibility of the employee and for the advantage of the employee unless a statute
requires otherwise, an employee is not subject to the “control” of the employer for
purposes of Wage Order 1.5 The decision of the California Supreme Court in Morillion
v. Royal Packing Co., 22 Cal.4th 575 (2000), cited in the Weinberg, Roger and Rosenfeld
letter of March 4, 2008 on behalf of the United Steelworkers Union (“USW Letter”) is
factually dissimilar, In Morillion, agricultural employees were deemed subject to the
employer's "control” during time spent traveling to and from fields on employer-provided

_ 5 The citation in the USW's March 4, 2008 letter to your office is to the Wage Order regulating
wages, hours and working conditions in agriculfural eccupations. The correct citation for Wage Order 1 is
Title 8, § 11010, subdivision 2(G).
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buses where the émployer required employees to meet at departure points at a certain
time to ride its buses to work, prohibited them from using their own cars and subjected
them to verbal wamings and lost wages if they did so. :

Federal Guidelines Do Not Suggest that California Employers Must Compensate

 Employees for Time Spent Obtaining the TWIC

As set forth above, there is no requirement under California law that

efnployers must reimburse employees for the time necessary to obtain the TWIC. Thus, .

there is no need to resort to federal analysis and any suggestion that federal guidelines
require employers to compensate employees for time spent in obtaining the TWIC is
incorrect, Indeed, analogous federal guidelines as set forth in Department of Labor
(“DOL") opinion letters interpreting the Fair Labor Standards Act (“FLSA”) finnly
support the conclusion that an employer is not required to compensate an employee for

time spent in obtaining the TWIC.

The DOL opinion letters cited in the USW  Letter relate to phyéi'cal
examinations and drug testing imposed by the employer for the benefit of the employer
the results of which are valid for a limited amount of time and tied to a specific employer,

This is much different than the TWIC which is obtained by the employee for the benefit -

of the employee and remains valid for a five year period. Moreover, as previonsty noted,
the TWIC can be used as the employeé moves from employer to employer and therefore
unlike a physical examination or specific drug testing, it is “portable.” - ‘

" The USW Letter cites a September 15, 1997 DOL Opinion Letter with
regard to physical examinations and drug testing but fails to cite another DOL Opinion
Letter of the same date. This separate September 15, 1997 DOL Opinion Letter involved
training and testing to obtain state mandated agent licenses in the insurance industry. The
DOL concluded that “where the State has imposed the licensing {raining requirement on
the individual and not on the employer, and the training is of general applicability and not
tailored to meet the particular needs of individual employers, it is our opinion that non-
exempt employees would not have to be compensated for the time spent in training."
Likewise, California employers shoiild not be forced to compensate employees for the
time it takes to obtain a TWIC where the federal government has imposed the
requirement for a TWIC on the individual employee and not on the employer, and where
the TWIC is “portable” and not tailored to meet. the particular needs of individual

employers.

In an opinion letter dated September 30, 1999, the DOL expressed its view

that licensed vocational nurses who are required by state law to undergo thirty hours of
nursing skills continuing education every two years need not be compensated for time
spent in training. The DOL found that where a state requires individuals to take training
as a condition of employment with any employer, attendance would be voluntary

LA:505443.\.’.4- : | | | a?ﬂ Y. cﬁ/ /. X-ﬁ’ '
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provided the employer does not impose additional requirements. Here the employer does
not impose any additional requirements. On the other hand, where a state requires
employers to provide training as a condition of the employer’s license to remain open for

‘business, the training time is considered involuntary. In the present case, the TWIC is not

required for a specific employer and the federal government requires employees to obtain
the TWIC on their own behalf and not as a condition of the employer’s license to remain

open for business.

The DOL has also determined that time spent by corrections officers in
attending state-mandated training required by Florida law for certification to work at
local and state correctional facilitics, jails, and detention centers is not compensable
under the FLSA. Florida law required corrections officers to be certified and in order to
obtain such certification, they were required to meet minimum qualifications established
by the state. Where state law requires the training in question and the training is of
general applicability, the time required for such fraining is not compensable under the
FLSA. DOL Opinion Letter, Augnst 2, 1989, This same rationale should apply to the
requirement for obtaining a federally mandated TWIC which is of general applicability
and not linked to a specific employer as in the case of a physical examination- or drug

{esting.

applicablé, also point in the direction that there is no basis under federal guidelines that

requires an employer to compensate an employee for time spent in obtaining a TWIC,

Again, thank you for the opportunity to provide your office with this

information, and we would look forward to responding to any further requests for-

information. :
Sincerely,.
AWQ(J’@W@
g
Angel Gomez, III
LA:505443v4 /?d&f: // 25
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© June 30, 2008

Robert Roginson, Chief Counsel
Division of Labor Standards Enforcement
Department of Industrial Relations

455 Golden Gate Avenue, 9™ Floor

San Francisco, CA 94102

Re:  Rebuttal to Shell Oil Products US (Sheli’s) Argument that it Hlas No Obligation fo '
Compensate its Employees for the Time They Spend Securing a Mandatory
Transportation Worker Identification Credential (“TWIC)

- Dear Mr. Roginson:

On behalf of the United Steel Workers, Local § (“Local 5") our office rebuts the arguments
presented by Shell Oil Products US (“Shell”) in its letter to you dated May 23, 2008. Local 5 .
disputes Shell’s argument that it is under “no obligation” to compensate employees for the time
needed to obtain a TWIC. The Opinion Letters and Labor Code provision relied upon by Shell
- do not apply to the facts in the refinery industry and more particularly at the Martinez Refinery.

Shell alleges that the TWIC-is analogous to a “license” and that it is portable and its employees
can “take it with them” to another job opportunity. Shell also likens the time one of its
employees spends obtaining a TWIC to time spent in “pre-smployment training”. As this
discussion will show neither of these analogies are apt. Shell asks the Labor Commissioner to
place the financial burden for compliance onto its current employees’ shoulders despite the facts
and despite the law that places bath the duty to comply with these new federal security '
requirements and the duty to provide its employees with a safe workplace squarely on Shell’s

shoulders,

This letter explains the facts that surround employment at the Martinez refinery, discusses
Shell’s legal duties, and shows how Shell benefits from the time its existing emp_loyees spend

obtaining their TWIC clearances.

L.  FACTUAL BACKGROUND

Shell makes much of the “portability” of the TWIC and the value of this feature to its employees.
Shell’s May 23, 2008 letter implies that its Martinez refinery employees are clamoring to get .
their TWIC clearances so they can go out into the open market and make themselves more
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— — - — yaluableto-some other-unnamed-employers:-Nothing-could-be-further from-the-truth—The-———————-——"-
employees who Shell is requiring to spend their personal time and effort to secure TWIC :
clearances are currently-employed Shell employees at the Mattinez refinery who are more than
75% likely to stay at the Martinez refinery for the S-year period that the TWIC is valid.

‘A, The Employment Facts at the Shell Martinez Refinery

According to Jim Payne, Representative of United Steel Workers, Local 5%, the Union which
represents the approximately 450 refinery workers at the Martinez Refinery, turnover is low at
the refinery. Many of the workers stay af the Martinez refinery until they retire. Unlike the

. scenarios in the Opinion Letters cited by Shell, the Martinez refinery employees already have
jobs and are not entrepreneurs like those in the DLSE Opihion Letter, November 17, 1994 who
were secking licenses to sell insurance, The employees who will be affected by this decision are
hourly paid workers already employed in reasonably secure jobs, in an industry that by all
measures is doing well. The employees receive health and retirement benefits and have little
incentive to use the TWIC as an impetus to go out into the open market and seek another job.
And Shell offers no evidence that the TWIC clearance would make the employes more
marketable or benefit the worker in any tangible way. .

B. Local 5°s Member Records Shbw that 77% of Shell’s Refinery Workers Have Been
' Employed 5 or more Years at the Martinez Refinery. :

Mr. Payne has examined Local 5’s member records and determined that 77% of Local 5°s

members® have been employed for five (5) or more years at the Martinez Refinery. This statistic
bears out Mr. Payne’s observation that turnover is low in this industry and employees tend to

stay in their jobs at the Martinez refinery for at least the period of time that the TWIC clearance

is effective.

1 8 Legal Argument

- A Shell Has a Clear Duty to Comply With the Federal Mandates Under the Maritime
Transportation Securify Act _

Shell submitted a security plan for the Martinez refinery to the United States Coast Guard
(USCG) and the USCG has approved the plan. Shell’s May 23, 2008 letter fo the DLSE admits
that it has implemented a plan that arguably goes beyond the strict requirements of the Maritime -
Transportation Security Act in terms Of who it requires to obtain a TWIC. As Shell discusses in

' Jim Payne was hired in 1977 as an employee of Shell Chemical Plant, became a stoward in 1981 and in 1984
became a union representative for the Shell refinery workers at the Martinez refinety, first on the staft of the Oil
Chemical and Atomic Workers (“OCAW") and then on the staff of Paper, Allied-Industrial, Chemical and Energy Workers
(PACE). Mr. Payne now works as 4 representative o the staff of the United Steel Workers, Lacal 5, where he continues his
24 year career representing the employees of Shell's Martinez Refinery.

2 Of the appraximately 450 emplayees at the Martinez refinery, 403 are members of Local 5. The remainder are
- represented by Local 5 but do not pay dues to Local 5 so Local 5 does not have employment records for these

ernployees.
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-footnote-I-it-made-a-business-decision to-require-“all- employees-at the Martinez refinery™

o [ U,

obtain a TWIC. As the employer with the duty to design a plan, Shell chose the plan that
included security clearances for all employees because in its judgment, “there was no practical
method of preventing any refinery employee from having access to the secure areas.” Generally
when a company s considering what is “practical”, it is taking expense into consideration. Itis '
possible that Shell designed a plan that was more onerous on the employees but less onerous on
itself, in part because it did not plan to compensate its smployees for the time they spent

-obtaining a TWIC.

According to the TWIC website, a facility owner/operator may requxre additional security

protocol if it wishes to do so. The TWIC program, however, is a minimum requirement that

every owner/operator must implement as a condition of operating a maritime transportation
facility. The duty to ensure safety at sucli a facility rests on the shoulders of the employer.

(DLSE v. Texaco (1983} 152 Cal.App.3d Supp.1.)

The pirpose of the TWIC program is most decidedly not to facilitate a seounty credential
application process for whoever wants one. Such a program would be analogous to getting a -
driver’s license. Instead, TWIC is a federally mandated program designed to insure the safety of
the nation’s maritime transportation facilities. In fact, the first stated goal of the program isto
“IpJositively identify authorized individuals who require unescorted access to sccure areas of the .
nation’s maritime transportation system.” (TWIC website) The requirement is based on work
location access and not on individual mobility,

B. - Neither Labor Coie Section 231 nor the DLSE Opinion Lettérs Citedy.by Shell
~ - Apply to the Circumstances Now Before the Labor Commissioner -

The TWIC is not a license in the sense of having a driver’s license or license to sell life
insurance. The credential is a 'safety precaution meant to insure the safety of the .
owner/operator’s facility and the workers themselves, While similarities to the driver’s license
procedure do exist, an “authorized individual” does not demonstrate that she or-he has any
speclal expertise, knowledge, or skill to obtain a TWIC. The enrollment process for the TWIC
requires only that individuals demonstrate that they are not a securlty risk. This determination is
made not based on what a transportation worker can do, but rather who that worker is and what
he has done. Biographical information and identity confnmatlon are all that the TSA requires so
that the appropriate agencies may check criminal history, immigration status, and possible
terrorist affiliations. Indeed, the TWIC enrollment procedure includes fingerprinting and photo
1D, as does driver’s license procedure, but the DMV requires applicants to be able to drive, not

s1mp1y prove that they are who they say they are.

It is telling that the TSA has described the process for obtaining a TWIC as an “enrollment”
process, not an application One applies for a license, One need onty enroll in the TWIC
program to receive consideration for a security credential. For this reason Labor Code § 231 has
no bearing on the question of whether an employer must cover the costs of time spent obtaining a-

TWIC.
C. Shell Has An Affirmative Duty to Proved its Employees with a Safe Workplace

200 8. 1/R5”
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------------- Asthe DLSE-explained-in-its Fanuary-19;1993-Opinion-Tetter; the appropriate Labor Code™
sections that apply to this situation are those that deal with *safety in the workplace.” (6400-
6405) The question presented in that opinion involved the costs and time involved for current
employees to take a course and get a certain certification “as a condition of continued
employment,” Because an employer has “an affirmative duty” to ensure a safe work :
environment under Labor Codes 6400-6405, the DLSE was of the opinion that employer could
not require a current employee to cover the costs of getting the certification. , '

Labor Code § 6401 reads in its entirety:

Every employer shall furnish and use safety devices and safeguards, and
shall adopt and use practices, means, methods, operations, and processes
which are reasonably adequate to render such employment and place of
employment safe and healthful. Every employer shall do every other thing -
reasonably necessary to protect the life, safety, and health of employees.

The TWIC program oertainfy falls within the broad protections provided for in this statute. The
program’s purpose is unquestionably national security. This security includes the safety of the
employees who work in the Martinez refinery. : T

Shell has every incentive to bring its workforce up to speed with the TSA requirements. As the -
DLSE has noted, “safety benefits inure to employer as well as employee.” (OL citng DLSE v.
Texaco, emphasis in original) The TSA has not, to date, set a compliance deadline for the Port
of Martinez and adjacent facilities. By complying efficaciously, however, the Shell refinery can
promote itself as a safer working environment to potential employees and clients. In addition,
Shell avoids any potential sanctions that would result from not following its Coast Guard-
approved security plan. So not only is Shell responsible for compliance with the TWIC program,

it clearly benefits from it.

Tn closing, Local § argues that the time that Martinez refinery workers spend to complete the
application, travel to and from the application site, at least twice, and provide the documents and’
biometric information to obtain the TWIC is “indispensable to the performance of the principal
activity-the employes is hired to perform.” It is time spent for the benefit of the employer and it

" is compensable under California law. -
Sincerely,
y A% aﬁ
/%a'x— M Sé/ o
Patricia M. Gates
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